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Abstract

The purpose of this study was to recognize the Extent of Legal Regulation

Adequacy of Dispute Adjudication Board of Red Fidic Contract , In order to

evaluate the role of adjudication board in resolving disputes .Where The study

finds lack of legal texts which tackle this subject . In addition , non-clarity of

rules and texts related to the board .

As well as , The issued decisions by the board is un-enforceable , and un-

activated. So that , Articles of Red Fidic Contract most be reviewed in order to

make the role of board more effective, by forcing parties to return to the board in

the particular conditions , and implement the taken decision , and draw it’s

mechanism . And , gives the board the power and ability to see and settle all

disputes arise , including in it dispute between employer and the subcontractor ,

Also between the main contractor and subcontractor .
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Article (20/2)of the Red Fidic Contract:-Appointment of Dispute Adjudication Board:- !
Dispute shall be adjudicated by a DAB in accordance with sub-clause (20/4){Obtaining Dispute
Adjudication Boards Decision}.The parties shall jointly appoint a DAB by the date stated in the
Appendix to tender.
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The DAB shall comprise ,as stated in the Appendix to Tender ,either one or three suitably
qualified persons("the members").if the number is not so stated and the parties do not agree otherwise,
the DAB shall comprise three persons.

If the DAB is to comprise three persons ,each party shall nominate one member for the approval
of the other party .The parties shall consult both these members and shall agree upon the third member ,
who shall appointed to act as chairman.

However, if a list of potential members is included in the contract , the members shall be selected
from those on the list , other than anyone who is unable or unwilling to accept appointment to the DAB

The agreement between the parties and either the sole member("adjudicator')or each of the three
members shall incorporate by reference the general conditions of Dispute Adjudication Agreement
contained in the Appendix to these General Conditions ,with such amendments as are agreed between
them.

The terms of the remuneration of either the sole member or each of the three members, including the
remuneration of any expert whom the DAB consults, shall be mutually agreed upon by the parties when
agreeing the terms of appointment .Each party shall be responsible for paying one-half of this
remuneration.

If at any time the parties so agreed ,they may jointly refer a matter to the DAB for it to give its
opinion .neither party shall consult the DAB on any matter without the agreement of the other party.

Any time the parties so agreed , they may appoint suitably qualified person or persons to replace(or to
be available to replace)any one or more members of the DAB . unless the parties agree otherwise, the
appointment will come into effect if a member declines to act or is unable to act as a result of death ,
disability , resignation or termination of appointment.

If any of these circumstances occurs and no such replacement is available, a replacement shall be
appointed in the same manner as replaced person was required to have been nominated or agreed upon ,
as described in this Sub-Clause.

The appointment of any member may be terminated by mutual agreement of both parties , but not
by the Employer or the contractor acting alone. Unless otherwise agreed by both parties , the
appointment of the DAB (including each member )shall expire when the discharge referred to in Sub-
Clause (14/12){Discharge }shall have become effective.
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! Bowcock ,John :The Four Forms Of Contract ,The Engineer Claims and the Dispute
Adjudication Board .presented at the Fidic New Contracts Launch Seminar(Sept.-Dec 1998) p4.
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'Article (20/3)of The Red Fidic Contract:-Failure to Agree Dispute Adjudication Board:-
of the following conditions apply ,namely:
(A) the parties fail to agree upon the appointment of the sole member of the DAB by the date stated
in the first paragraph of Sub- Clause(20/2)
(B) either party fails to nominate a member (for approval by the other party)of a DAB of three
persons by such date,

(C) the parties fail to agree upon the appointment of the third member (to act as chairman)of the
DAB by such date, or

(d)the parties fail to agree upon the appointment of a replacement person within (42)days after the
date on which the sole member or one of the three members declines to act or is unable to act as a
result of death , disability ,resignation or termination of appointment,

Then the appointing entity or official named in the Appendix to Tender shall ,upon the
request of either or both of the parties and after due consultation with both parties , appoint this
member of the DAB .This appointment shall be final and conclusive .Each party shall be
responsible for paying one-half of the remuneration of the appointing entity or official.



46

Oe Lo (42) P& Uiy e s o iy o 3 Gl gl ()
NN elacY) aa) g Gulaall aa gl gmall 4 by g2 G b
S el sl Gy alege Al e 8 e maay ) Jesd
o) el o AEy)
Sl by, elball Gale b Lha owdl Jygusall Gaddll f ol Al o5 S
oalaal) pme Gy, Gkl US aa DU LD a5, LegalS ) Gud skl (e gl il
Ol Al S0 Ly o Gl e ey LS, Lk 5 Lilgs el 138 0S5 5. 13w
Adalie el B8 G2 J gl Gzl
de (3 2 el dially Bles Las W, (Jgal) dmally Jsity o S5 a3 Le e
o (e sloael et A Y (2/20) saledl 8 ASLEY) s liall aa el Al lad)
ade pai Lo ae difie 035y 50 po iela 28, jeall chadl die e sl 5 e 3l
55 Y A g g kel aaly gme e JS el o e g BY) aa, il
dial) Gad et 1Y elimel ADG (e JSE 5 i el (1,5) 4l Algdadl Sl ded
ot osle (1,5) A sad)
o sall b Culaall glmel § gme gpes e g dl Gl s Ja b 4 LS
AIY S (DAY G 8 e adde 38 sall ) Lo g daend G gl i 1Y), dasdl)
a3t B, 5l Fo i e Logs (28) OIS B pemall cppant o Y] Al (3
e oD el pa) day s LadS ) i i) (e aaly il e el e Y1 GaeSaall dunes

23 8 5, Ul s Liles a3 06 5 At (8 Ga b ol 3881 (53 gl s LagalS

41 a . (2005) Cila 3550, Gl g e !



47

Cid V) CaeSadl Aunea 3lHSL Aialio bady (o J5al 5 Jaall Gy o cpety adls ALY

L olly cads

9u= , il die iy b DAY (udad . (2009/5/19) 50 e, Sl !



48

—iudad ol pi of GSa A clallbal) =i LY diasal *
fapd G Gl 5, AR JSLie ) caebias Sisaa e Sl g5 e Sl S
G ALk b g goad e 1Y Law Y, Lohlie 5 b pualic aad 5 Y gl
Gls gy ve gheal 8 osiale o8 Gk ) Sl s, edaw
Sy o Jag il sded Wy Jlaall Jeay . diall ASaT s Jea IS G, slaal)
oSay A Gl Y o, ) ASSY T Jed G dealse b il
Gldlae a3y o Jaad) caalial jsay LS, alda) 5 diell fend o Aaslll AlUadlS , il
38 asnsfiy agiin Gl e oly 5,0 diall (e (5/2) sald) ASal Can ey CVISD (iany b
—: ol cplladdl Y Gasdl)
Jstaa clllae —:J S callaal
o dadd) )y aldlae = S Gllaal)
—:glial cilullle —: )oY cullaall *
Agtig) apebaill o ading o Jand Galia o Cang g 5 e ) B g 5pal U
iasie Jlee¥) in dege g Jall 5, Gabaial¥) cld Ayl dgall (e duad
ouiall 5 Cldal gall WSy 2@l ale ooady 5, Al Al Al 8 JSladl
i g Gavigall 5 Jeall Calia Bacluw 4o g 5, W2an o SlaW) 5 Al Jay ,dl

ai A Gl FN) e dpaall of Adgall 8 . dgde aa e i Lad Legd il 5 gl

- 80 (= (2002) als 3543, Gl g e !



49

B Gl 13 o LS, anaal 5 gl 1l aie Cuanll sk o singe Jolidl Gile o

S, gl die e (20) sl Ll ) e Sl b dae Al ) (el

Go Y OIS Al 5L cle Sl b pulaal Llla) UL 5 o) 5l S o685 ) oS
) il 5 L)

Joiddl (Say ) clllaad ea) el sie (0 (1/20) saledl culgls i

Glady e Jpanll 4 JsSsall Jaadl BlaY ana e Jsanll Jal e Ll sluy)

= ) e e elly Al

" - . - “ - R 1

Jsadl @le o i ) il 3N e paed) @llin o ) RELYL, seal) el die - g5 5 gl
e 5 el 5 cladliall ol & 5 aadl o) L claodil 5 el cladl se
S dal s, (16) 5 (8) sl 5 (4) salad i Lede Gl 5 e Lo sie U & 5, (Rl
lae 5, ) Glen iy 430 5, o B 5 aseily JEa S ¢ cild 5N s3
Ol sl ol pia) adde camy LS, L Al 5 Jlee¥) eloly 4l 30 5, Jenll 2455 iy s 5, ad sl
shoal 5, clSied) 5 (alad) dles Lol ade ody 5, gAY Clslid) saclue 5, Sl g
S 5, A ey dial) 385 5, Jlee¥) 8 sl 3w 4l ) 5, sl 200l 5 laaY)

il ol p dand G 1], e 5 JaeY) Slad b sl clmy gas
> Article (20/1)0Of The Red Fidic Contract:-Contractors claims:-

If the contractor considers himself to be entitled to any extension of the Time for completion and/or any additional
payment ,under any clause of these conditions or otherwise in connection with the contract ,the contractor shall give
notice to the Engineer ,describing the event or circumstance giving rise to the claim .the notice shall be given as soon
as practicable, and not later than (28)days after the contractor became aware ,or should have become aware ,of the
event or circumstance.

If the contractor fails to give notice of a claim within such period of (28)days ,the time for completion shall not be
extended ,the contractor shall not be entitled to additional payment, and the Employer shall be discharged from all
liability in connection with the claim. Otherwise ,the following provisions of Sub-Clause shall apply.

The contractor shall also submit any other notices which are required by the contract, and supporting particulars
for the claim ,all as relevant to such event or circumstance.

The contractor shall keep such contemporary records as may be necessary to substantiate any claim ,either on the
site or at another location acceptable to the Engineer .without admitting the Employers liability ,the Engineer may,
after receiving any notice under this Sub-Clause , monitor the record-keeping and/or instruct the contractor to keep

further contemporary records .the Contractor shall permit the Engineer to inspect all these records ,and shall(if

instructed)submit copies to the Engineer.
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Within (42)days after the contractor became aware(or should have become aware)of the event or circumstance
giving rise to the claim , or within such other period as may proposed by the contractor and approved by the Engineer,
the contractor shall send to the Engineer a fully detailed claim which includes full supporting particulars of the basis of
the claim and of the extension of time and/or additional payment claimed .if the event or circumstance giving rise to the
claim has a continuing effect:

(a)this fully detailed claim shall be considered as interim;

(b)the Contractor shall send further interim claims at monthly intervals, giving the accumulated delay and/or

amount claimed, and such further particulars as the Engineer may reasonably require ;and

(c) The Contractor shall send a final claim within (28 )days after the end of the effects resulting from the event

or circumstance ,or within such other period as may be proposed by Contractor and approved by the Engineer.

Within (42)days after receiving a claim or any further particulars supporting a previous claim, or within such
other period as may be proposed by the Engineer and approved by the Contractor, the Engineer shall respond with
approval , or with disapproval and detailed comments. He may also request any necessary further particulars, but shall
nevertheless give his response on the principles of the claim within such time.

Each payment certificate shall include such amounts for any claim as have been reasonably substantiated as due
under the relevant provision of the contract. Unless and until the particular s supplied are sufficient to substantiate the
whole of the claim, the Contractor shall only be entitled to payment for such part of the claim as he has been able to
substantiate.

The Engineer shall proceed in accordance with Sub-Clause (3/5){Determination }to agree or determine (i)the
extension .(if any)of the Time for Completion (before or after its expiry)in accordance with Sub-Clause
(8/4){ Extension of Time for Completion },and/or (ii)the additional payments (if any)to which the Contractor is entitled
under the contract.

The requirements of this Sub-Clause are in addition to those of any other Sub-Clause which may apply to a claim .
if the Contractor fails to comply with this or another Sub-Clause in relation to any claim , any extension of time and/or
additional payment shall take account of the extent (if any)to which the failure has prevented or prejudiced proper

investigation of the claim , unless the claim is excluded under the second paragraph of this Sub-Clause.
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2Alrticle(3/5)0f The Red Fidic Contract:-Determination:-
Whenever these conditions provide that the engineer shall proceed in accordance with this Sub-
Clause (3/5)to agree or determine any matter .the engineer shall consult with each party in an Endeavour
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to reach agreement .If agreement is not achieved , the engineer shall make a fair determination in
accordance with the contract .taking due regard of all relevant circumstances.

The engineer shall give notice to both parties of each agreement or determination, with supporting
particulars. each party shall give effect to each agreement or determination unless and until revised under
clause(20){claims ,disputes and arbitration}.

'Article (8/4) of The Red Fidic Contract:-Extension of Time for Completion:-

The contractor shall be entitled subject to Sub-Clause(20/1){contractors claims }to an extension of
the time for completion if and to the extent that completion for the purposes of Sub-
Clause(10/1){taking over of the works and sections}is or will be delayed by any of the following
causes:-

(a)A variation (unless an adjustment to the time for completion has been agreed under Sub-

Clause(13/30{variation procedure }or other substantial change in the quantity of an item of work
included in the contract,

(b) A cause of delay giving an entitlement to extension of time under a Sub-Clause of these

conditions.

(c) Exceptionally adverse climatic conditions

(d) Unforeseeable shortages in the availability of personnel or goods caused by epidemic or

governmental actions ,or

(e) any delay impediment or prevention caused by or attributable to the employer, the employers
personnel .or the Employers other contractors on the site.

If the contractor considers himself to be entitled to an extension of the time for completion , the

contractor shall give notice to the engineer in accordance with Sub-Clause(20/1){Contractors
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claims},when determining each extension of time under Sub-Clause(20/1)the engineer shall review
previous determinations and may increase, but shall not decrease ,the total extension of time.
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' Article (2/5) Of The Red Fidic Contract :- Employer’s Claims :-

If the Employer considers himself to be entitled to any payment under any clause of these conditions or
otherwise in connection with the contract . and/or to any extension of the defects notification period , the
employer or the engineer shall give notice and particulars to the contractor . However , notice is not
required for payments due under sub-clause (4/19){Electricity , water and gas}. Under sub-clause
(4/20){Employer’s Equipment and Free-issue material }. Or for other services requested by the contractor

The notice shall be given as soon as practicable after the employer became aware of the event or
circumstances giving rise to the claim, A notice relating to any extension of the Defects Notification period
shall be giving before the expiry of such period.

The particulars shall specify the clause or other basis of the claim , and shall include substantiation of
the amount and/or extension to which the Employer considers himself to be entitled in connection with the
contractor , the engineer shall then proceed in accordance with sub-clause (3/5){Determination} to agree or
determine (i) the amount (if any) which the employer is entitled to be paid by the contractor .and/or (ii)the
extension (if any) of the defects notification period in accordance with sub-clause (11/3){Extension of
defects notification period}.

This amount may be included as a deduction in the contract price and payment certificate . the employer
shall only be entitled to set off against or make any deduction from an amount certified in a payments

certificate. Or to otherwise claim against the contractor. In accordance with this sub-clause.
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? Article (20/4)of The Red Fidic Contract:-Obtaining Dispute Adjudication Boards Decision:-
If a dispute (of any kind whatsoever)arises between the parties in connection with, or arising out of, the
Contract or the execution of the works , including any dispute as to any certificate, determination

,instruction , opinion or valuation of the Engineer , either party may refer the dispute in writing to the DAB



62

Nxia) , Gl e ki, apeall) S g 5l e kil (i el 3 L Ja 8

it e ae Loy sl Saie oS 5, gkl o (S el dwnl s
OB (e pais o ) o clades f claaan  saled ol dsm g 35 ol @l b Ly, Jlasy)
oy bty 8 e Jpmanll Qs ) Lkt g )53 Alla) ol Y sag 4l (aieal
) 1 Ala) QS sy G5 ol e s, el 5 SAY) Gl ) s Jl )

alall o2 AlSal Can gy a1y 4y

for its decision , with copies to the other party and the Engineer. Such reference shall state that it is given
under this Sub-Clause.

For a DAB of three persons, the DAB shall be deemed to have received such reference on the date when
it is received by the chairman of the DAB.

Both parties shall promptly make available to the DAB all such additional information , further access
to the site , and appropriate facilities, as the DAB may require for the purposes of making decision on such
dispute. The DAB shall be deemed to be not acting as arbitrator(s).

Within (84) days after receiving such reference , or within such other period as may be proposed by the
DAB and approved by both parties ,the DAB shall give its decision , which shall be reasoned and shall
state that it is given under this Sub-Clause. The decision shall be binding on both parties, who shall
promptly give effect to it unless and until it shall be revised in an amicable settlement or an arbitral award
as described below. unless the contract has already been abandoned ,repudiated or terminated ,the
contractor shall continue to proceed with the works in accordance with the contract.

If either party is dissatisfied with the Dabs decision, then either party may, within (28)days after receiving
the decision ,give notice to the other party of its dissatisfaction .if the DAB fails to give its decision within
the period of(84)days (or as otherwise approved)after receiving such reference ,then either party may,
within (28)days after this period has expired, give notice to the other party of its dissatisfaction.

In either event ,this notice of dissatisfactions shall state it is given under this Sub-Clause, and shall set out
the matter in dispute and the reason(s)for dissatisfaction . except as stated in Sub-Clause (20/7){failure to
Comply with Dispute Adjudication Boards Decision }and Sub-Clause(20/8){Expiry of Dispute
Adjudication Boards A appointments},neither party shall be entitled to commence arbitration of a dispute
unless a notice of dissatisfaction has been given in accordance with this Sub-Clause.

If the DAB has given its decision as to a matter in dispute to both parties ,and no notice of dissatisfaction

has been given by either party within (28)days after it received the DABs decision ,then the decision shall

become final and binding upon both parties.
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! Article (20/5) of the Red Fidic Contract:-Amicable Settlement:-

Where notice of dissatisfaction has been given under Sub-Clause(20/4)above ,both parties shall attempt to
settle the dispute amicably before the commencement of arbitration .However. Unless both parties agree
otherwise, arbitration may be commenced on or after the fifty-sixth day after the day on which notice of

dissatisfaction was given, even if no attempt at amicable settlement has been made.



66

S aaled gl diaed 5 daa) je 5z hasale) 8 ALISH Aadlall akanll Al oS
pab el )l AN, Gatied) e ra il gl cladad s
2l ediy o e peaigal) aiey Lo da g Y Al Lo, 1 33 13g dhatly Lae e ladl)

£k (Bleia ¢ snse o) dsn aSatl D Al AL oy o

S AN pasady afail e L el jaY) 8 Jade ikl e ol 05

& larall Lyl axe Gl § o) 8 s J8 (sl Gl Lea jh Gaw ) maadl
Lol 5. aadl)l 4 gie dip Galaddl (o jolia ) 8 gl ey LS, Lia )l aney o jlad)
pabaial (fa, abagh il ) e sall g e ad G, 1(6/20) sl ade
DA ) Anal e b ALSY ALLl L 5, 4r Gl Lo JS D) e p )30l aSail dia
cl il o) su e i) (b Gudad Al Jadl e LS 5, cle Shall A s (el

Cadl o all g il 3l Lot Jlal IS, g gl sl s JE S g sl

'Article (20/6)of The Red Fidic contract:-Arbitration:-Unless settled amicably , any dispute in respect of
which the DABs decision (if any)has not become final and binding shall be finally settled by international
arbitration .Unless otherwise agreed by both parties:-

The dispute shall be finally settled under the rules of arbitration of arbitration of the international
(a) chamber of commerce,

(b) the dispute shall be settled by three arbitrators in accordance with these rules ,and

c¢) the arbitration shall be conducted in the language for communications defined in Sub-Clause
((1/4){law and language }.

The arbitrator (s)shall have full power to open up, review and revise any certificate,
determination ,instruction ,opinion or valuation of the engineer, and any decision of the DAB,
relevant to the dispute .nothing shall disqualify the engineer from being called as a witness and
giving evidence before the arbitrator(s)on any matter whatsoever relevant to the dispute.

Neither party shall be limited in the proceedings before the arbitrator(s) to the evidence or
arguments previously put before the DAB to obtain its decision, or to the reasons for
dissatisfaction given in its notice of dissatisfaction. any decision of the DAB shall be admissible
in evidence in the arbitration.

Arbitration may be commenced prior to or after completion of the works .the obligations of the
parties ,the engineer and the DAB shall not be altered by reason by any arbitration being
conducted during the progress of the works.
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U Article (4/4) Of The Red Contract :- Subcontracts :-

The contractor shall not subcontract the whole of the works .

The contractor shall be responsible for the acts or defaults of any subcontractor , his
agent or employees .as if they were the acts or defaults of the contractor . unless
otherwise stated in the particular conditions:-

...... (b) the prior consent of the engineer shall be obtained to other proposed
subcontractors.
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! Article (5/2)0f The Red Fidic Contract:- Objection To Nomination:-

.......... (i)undertake the contractor such obligations and liabilities as will enable the

contractor to discharge his obligation and liabilities under the contract , and

(i1) idemify the contractor against and from all obligations and liabilities arising under or

in connection with the contract and from the consequences of any failure by the
subcontractor to perform these obligations or to fulfill these liabilities.
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2302, (2005) aledl 3l ae Jelie, Gl ga e’
3 Article(1/4)Of The Red Fidic Contract:-Law and Language:-
The contract shall be governed by the law of the country (or other jurisdiction)stated in
the Appendix to Tender). If there are versions of any part of the contract which are
written in more than one language, the version which is in the ruling language stated in
the Appendix to tender shall prevail. The language for communications shall be that
stated in the Appendix to tender. If no language is stated there the language for
communications shall be the language in which the contract(or most of it)is written.
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! Article (20/7)of the Red Fidic Contract:-Failure to Comply with Dispute Adjudication Boards
Decision:-
In the event that:-
(a) neither party has given notice of dissatisfaction within the period stated in sub-
clause(20/4){obtaining Dispute Adjudication Boards Decision},

(b) the DAB’s related decision (if any)has become final and binding ,and
(c) a party fails to comply with this decision,

then the other party may, without prejudice to any other rights it may have ,refer the failure
itself to arbitration under sub-clause (20/6){ Arbitration }.sub-clause (20/4){obtaining Dispute
Adjudication Boards Decision }and sub-clause (20/50{ Amicable Settlement}shall not apply to this

reference.
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! Article (14/12) OF The Red Fidic Contract:-Discharge:-
When submitting the final statement ,the contractor shall submit a written discharge
which confirms that the total of the final statement represents full and final statement of
all moneys due to the contractor under or in connection with the contract .this discharge
may state that it becomes effective when the contractor has received the performance
security and the outstanding balance of this total -.in which event the discharge shall be
effective on such date.

- Jandl Gy uigall s Jsliall bl 1) o W AT g eladl 3 g8 (2008)aeal dlae ¢ gl ?
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! Article(11/4)of The Red Fidic Contract:-Failure to Remedy Defects:-
If the contractor fails to remedy any defect or change within a reasonable time .a date may be fixed by (or
on behalf of)the Employer on or by which the defect or damage is to be remedied .the contractor shall be
given reasonable notice of this date .if the contractor fails to remedy the defect or damage by this notified
date and this remedied work was to be executed at the cost of the contractor under sub-clause(11/2){cost of
remedying defects}.the employer may (at his opinion):-
a- carry out the work himself or by others ,in a reasonable manner and at the
contractor's cost ,but the contractor shall have no responsibility for this work ,and the
contractor shall subject to sub-clause (2/5){employer's claims }pay to the employer the
costs reasonably incurred by the employer in remedying the defect or damage
b- require the engineer to agree or determine a reasonable reduction in the contract price
in accordance with sub- clause(3/5){determinations},or
c- if the defect or damage deprive the employer of substantially the whole benefit of the
works or any major part which cannot be put to the intended use .without prejudice to
any other rights. Under the contractor or otherwise ,the employer shall then be entitled to
recover all sums paid for the works or for such part(as the case may be)plus financing
costs and the cost of dismantling the same .clearing the site and returning plant and
materials to the contractor
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1 Article (20/8)of The Red Fidic Contract:-Expiry of Dispute Adjudication Boards
Appointment:-

If a dispute arises between the parties in connection with ,or arising out of, the
contract or the execution of the works and there is no DAB in place ,whether by
reason of the expiry of the DABs appointment or otherwise:

(A)Sub-Clause (20/4){obtaining Dispute Adjudication Boards Decision }and Sub-
Clause (20/5){ Amicable Settlement }shall not apply, and
(B) the dispute may be referred directly to arbitration under Sub-Clause
(20/6){ Arbitration }.
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